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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
GREGORY ALAN PELTON,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 48508-2020
ADA COUNTY NO. CR01-17-29380

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Gregory Pelton appeals from the district court’s order revoking his probation.

The

district court found Mr. Pelton willfully violated his probation by failing to report to his
probation officer upon his release from jail, rejecting Mr. Pelton’s testimony that he tried
reaching his probation officer and had left messages on his phone. On appeal, Mr. Pelton argues
that even if his conduct constituted a probation violation, it did not justify revoking his probation
and the district court’s decision represents an abuse of discretion.
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Statement of the Facts and Course of Proceedings
In 2017, Mr. Pelton pled guilty to two counts of possessing child pornography and was
sentenced to an aggregate term of twenty years, with three years fixed, with retained jurisdiction.
(R., p.52.) In September of 2018, Mr. Pelton completed his rider and the court placed him on
probation. (R. p.61.) Mr. Pelton obtained housing and employment, and signed up for the courtordered SANE treatment program, which he paid for on his own. (R., pp.62, 70.) In March of
2020, Mr. Pelton admitted he violated his probation by missing a scheduled review hearing,
using methamphetamine, and not submitting to a drug test requested by his probation officer.
(See R., pp.72, 93.) In July of 2020, the district court reinstated Mr. Pelton’s probation with the
additional conditions that he serve 60 days in the Ada County Jail and complete the jail’s Active
Behavior Change program, and that upon his release from jail, he immediately contact his
probation officer.

(R., pp.97, 100.)

The court set the matter for an in person review on

October 19, 2020. (R., p.100.)
Mr. Pelton was released from jail on September 4, 2020. (12/01/2020 Tr., p.9, Ls.4-10.)
On November 3, 2020, the State filed a motion alleging Mr. Pelton violated his probation
because he (1) failed to report to his probation officer upon his release from jail, (2) failed to
appear for his October 19, 2020 court review hearing, (3) failed to complete the court-ordered
SANE program, and (4) failed to pay certain fines and fees. (R., pp.111-12.)
On December 1, 2020, the district court conducted a probation violation evidentiary
hearing. (R., p.142; see generally 12/01/20 Tr., p.5, L.2 – p.64, L.2.) At that hearing, Mr. Pelton
testified that at the time of his release from jail, he believed the probation department’s physical
office was closed due to COVID-19, and he had attempted to contact his supervising probation
officer by calling and leaving voice messages on his phone, but did not hear back. (12/01/20
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Tr., p.36, Ls.4-13, p.44, Ls.3-25.) The probation officer testified that he received no messages
from Mr. Pelton. (12/01/20 Tr., p.17, Ls.5-7.)
Regarding his October 19 court review hearing, Mr. Pelton testified that he had gone to
the Expo Center to access the internet, per the instructions posted on the Ada County Courthouse
website, but when he arrived, he could see that the facility was closed; he was not informed that
the location for the courthouse’s internet-access had been moved. (12/01/20 Tr., p.39, Ls.20-23.)
Mr. Pelton’s probation officer contacted him later that day to advise that a failure-to-appear
warrant had been issued, and Mr. Pelton immediately turned himself in. (12/01/20 Tr., p.23,
Ls.13-20.)
Mr. Pelton also explained that he had not re-started treatment with SANE upon being
released from jail due to his lack of finances; each individual class cost sixty dollars, and his
account with SANE was already past due. Mr. Pelton did not believe the SANE program would
take him unless and until he had paid the balance he owed. (12/01/20 Tr., p.36, L.21 – p.37,
L.21.) Mr. Pelton had a steady job as a night janitor that paid him ten dollars an hour. But as he
explained to the court, his housing, transportation, food, and hygiene expenses left him short
each month, and he had no money left to pay his court fines and fees. (12/01/20 Tr., p.35, Ls.225.)
At the conclusion of the evidentiary hearing, the district court found Mr. Pelton had
committed only one willful probation violation: he failed to contact his probation officer
immediately upon his release from jail. (Tr., p.58, Ls.15-23.) The district court found mitigating
circumstances prevented it from finding that the other alleged violations had been willful.
(12/01/20 Tr., p.60, Ls.8-13.) The court stated, however, that Mr. Pelton’s failure to contact his
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probation officer was significant, and that the “failure to make a plan . . . is what I’ve been
concerned about all along.” The court stressed,
there needs to be a plan. I’m not interested in the fines, fees, and costs as much as
I’m interested a plan to deal with it. And more importantly, a plan to work out his
arrearages with SANE and get into treatment with SANE.
So I’m wondering if counsel would like to discuss with his client what those
concerns are, and then we can set it for a disposition hearing in a week or two.
(12/01/20 Tr., p.60, L.17 – p.61, L.2.)
At his disposition hearing two weeks later, Mr. Pelton asked to be placed back on
probation. (12/14/2020 Tr., p.11, Ls.2-4.) In support of his request, Mr. Pelton presented the
court his detailed plan for working out his finances and getting back into treatment, and ensuring
his future compliance with the terms of probation. (12/14/2020 Tr., p.11, L.5 – p.14, L.18.) The
court rejected Mr. Pelton’s request and ordered his probation revoked. (12/14/2020 Tr., p.20,
Ls.4-7; R., p.147.)
Mr. Pelton timely appealed from that order. (R., p.151.)

ISSUE
Did the district court abuse its discretion when it revoked Mr. Pelton’s probation?

ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Pelton’s Probation
A trial court’s decision to revoke probation is a two-step process. State v. Garner, 161
Idaho 708, 710 (2017). The trial court first must find that the probationer violated the terms of
probation. Id.; I.C.R.33(f). On review of the trial court’s decision to revoke a probationer’s
probation, the trial court’s factual findings, including a finding that a violation has been proved,
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will be upheld if supported by substantial evidence and not clearly erroneous. Garner, 161 Idaho
at 710.
If the trial court finds a probation violation occurred, the trial court still has discretion to
decide whether to revoke probation or whether to reinstate it. Id. When the exercise of that
discretion is reviewed on appeal, the appellate court engages in a multi-tier inquiry to determine
whether the trial court: (1) correctly perceived the issue as one of discretion; (2) acted within the
outer boundaries of its discretion; (3) acted consistently with the legal standards applicable to the
specific choices available to it; and (4) reached its decision by the exercise of reason. State v. Le
Veque, 164 Idaho 110, 114 (2018).
Given the appellate court’s deference to the factual findings made by the district court,
Mr. Pelton does not challenge the district court’s finding of a willful probation violation.
Rather, he contends that the district court’s decision to revoke probation was not reached through
the exercise of reason, representing an abuse of discretion.
Mr. Pelton’s probation performance was not perfect; however, he was doing reasonably
well, especially considering the fact he had limited access to the important technology1 needed to
navigate the court and probation systems during the closures caused by the Covid-19 pandemic.
(12/01/2020 Tr., p.21, Ls.3-24.) Mr. Pelton was successful in maintaining employment in a
difficult time, and he worked extra hours whenever they were available. (R., pp.140, 141.)
However, at ten dollars an hour, Mr. Pelton was scarcely able to pay for food and housing, at
least when he was still living at the Boise Inn and paying $1,300 a month for rent. (12/01/2020
Tr., p.35, Ls.18-20, p.41, Ls.6-20.) When a bed at the River of Life and financial assistance later
became available, Mr. Pelton at last was in a financial position to start paying for treatment and
1

Due to the nature of his underlying offenses, Mr. Pelton was not permitted to access the
internet, use a computer, or have a smartphone. (12/01/2020 Tr., p.21, Ls.3-13; R., p.63.)
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his other financial obligations. (R., pp.140-41; 12/01/2020 Tr., p.35, Ls.18-20, p.41, Ls.6-20.)
That is what he had planned to do.
As he detailed for the court at his disposition hearing, Mr. Pelton had a plan for ensuring
his future success on probation.

He would acquire a “planner” and keep track of his

appointments and his schedule. (12/14/2020 Tr., p.11, Ls.5-13.) Mr. Pelton also vowed to
provide his probation officer with a budget for how he would pay all of his various expenses.
(12/14/20 Tr., p.12, Ls.3-13.)
He told the court he would go directly from the courtroom to the probation department
that day; while there, he would arrange to reactivate his cell phone service so that he would have
an access line for the probation department. (12/14/2020 Tr., p.11, Ls14-24.) He was also going
to contact the Mission to inquire about available temporary housing, and meanwhile work with
the probation department to identify transitional housing and possible financial assistance.
(12/14/2020 Tr., p.12, Ls.3-13.) Mr. Pelton informed the court he had the same job waiting for
him, and he explained he planned to reduce his commuting expense by sharing rides with coworkers. (12/14/2020 Tr., p.13, Ls.1-5.)
Mr. Pelton’s plan included contacting SANE and addressing his unpaid account.
(12/14/20 Tr., p.13, Ls.14-20.) He intended to ask to continue with treatment while making
payments to bring the account current. (12/14/20 Tr., p.13, Ls.14-20.) If SANE was not
amenable to his request, then he would work with his probation officer to find an alternative
treatment provider. (12/14/20 Tr., p.12, Ls.3-13.)
Mr. Pelton also acknowledged the seriousness of his underlying offense and the
importance of continuing with treatment that addresses that past behavior. (12/14/20 Tr., p.14,
Ls.15-18.) Significantly, as Mr. Pelton pointed out, there had been no reports of improper access
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or use of internet devices, and no reports of attempted access or possession of child pornography
of any form, while he was on probation.

(See 12/14/20 Tr., p.14, Ls.4-16.)

Thus,

notwithstanding his difficulties with finances and miscommunication, there was every indication
that Mr. Pelton was staying on the path toward rehabilitation.
Given his detailed response to the district court’s specific request for a plan, Mr. Pelton
should have been granted the chance to implement that plan and continue probation. The district
court’s refusal to grant Mr. Pelton that chance, and to instead send him to prison, was
unreasonable, and represents an abuse of the court’s sentencing discretion. The order revoking
Mr. Pelton’s probation therefore should be vacated.
CONCLUSION
Mr. Pelton respectfully requests that this Court vacate the order revoking his probation
and remand his case to the district court with direction that his probation be reinstated.
DATED this 11th day of June, 2021.

/s/ Kimberly A. Coster
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 11th day of June, 2021, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
KAC/eas
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